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SEVERAL COORDINATES CONCERNING INSOLVENCY AND
INSOLVABILITY
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Abstract: Often, insolvency and insolvability are concepts that have created confusion by their meaning,
but not identical. Although, both concepts refers to the financial situation of legal entities or individuals,
current legal regulations, as well as the judicial and the financial-accounting practice are able to
delineate the insolvency of insolvability. Without claiming an exhaustive approach, through this article
we will identify the main aspects that differentiates the two procedures intended to resolve certain owed
obligations, with reference to the conceptual delimitations, the stages of each procedure, patrimonial
situation and lack of funds, the future of entity, commercial registers as probative elements.
Keywords: insolvency, insolvability, patrimonial situation, cash funds, judicial reorganization

1. Introduction
Commonly used in the economic and juridical area, insolvency and insolvability are
two concepts that often create confusion by their meaning. For a clear delineation of them,
must be considered the defining elements. In Romania, the insolvency benefits from a legal
definition by Law no. 85/2014 concerning the procedures to prevent insolvency, by reference
to the general term insolvency, to the insolvency of the credit institution and to the insolvency
of the insurance/ reinsurance company. Insolvability does not have a legal definition, but issues
concerning the insolvability state are found in the provisions of the New Civil Code and the
Code of Fiscal Procedure. By issues highlighted in this article, we will try to provide answer
to questions such as: What is insolvency? What is insolvability? How to avoid the risk of
default? What methods can be used to prevent insolvency and insolvability? Thus, we want
through
answers
provided
to highlight the main elements that delimit the insolvency and the insolvability.
2. Conceptual aspects of insolvency and insolvability
The beneficial effect of any insolvency laws will be visible that the content of the law
provided: insolvency is clearly defined in legal terms, collective procedures are consistent
established, is clearly establishes the order for payment of debts, are provided elements of
transparency and security, it is stated the concrete way to implement the procedures by
competent institutions(Foster, 2013).
In Romania, insolvency is defined as the status of a debtor which has insufficient cash funds
available to pay certain and chargeable debts, it being imminent when proof is furnished that
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the chargeable debts can not be paid with the funds available on the due date (Law no. 85,
2014). From the general definition of insolvency, the legislature refers to the insolvency of the
credit institution and the insolvency of the insurance/ reinsurance company, specifying the
circumstances in which we can define such a state, the mostly differences come from the value
of the solvency margin.
Although for insolvability, in Romania there is no legal definition, a meaning to this
juridical concept is found in the provisions of the New Civil Code, where the insolvability state
presupposes inferiority of the patrimonial assets to the total amount of chargeable debt (New
Civil Code of Romania, 2016) and in the provisions of the Fiscal Procedure Code, where the
debtor is insolvent when pursuable revenues or assets are worth less than the outstanding tax
obligations (Law no. 207, 2015).
From the definitions of these two juridical concepts (insolvency and insolvability) and
in closely connected with the concept of bankruptcy, can be drawn the following aspects
(Appraisal & Valuation, 2011): insolvency is caused by lack of funds and the assets owned by
the debtor has no relevance, while insolvability is a financial imbalance, where the patrimony
passive component is larger than the active component; the insolvency state can trigger the
procedure for termination of the existence of an entity; are clearly specified circumstances
where an entity is in an insolvency state, depending on the field of activity; insolvency can be
both manifest and imminent; in terms of state assets, both insolvency and insolvability are
procedures which aims payment of certain owed obligations.
3. Insolvency Procedure - financial recovery instrument or tool for enforced execution
Area of insolvency can be regarded particularly complex, considering the fact that
insolvency proceedings can be both a financial remedy of the debtor, and a tool for its forced
execution (Nemes, 2012), taking into account national and international framework.
Insolvency proceedings should not be seen as a sequence of steps which must be achieved
within a certain time, but as a tool capable of ensuring financial redress of the company
(Smrčka, Schönfeld, Arltová and Plaček, 2014).
If an entity is in an insolvency state, at the request of the debtor or creditors it is opening
the insolvency proceedings, which can be considered a procedure umbrella, because it includes
the reorganization proceedings and / or bankruptcy proceedings (Coltuc, 2013).
Starting from the aspects of economic and financial analysis, an entity state can be
depicted using a flowchart, as shown in the following figure.
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Fig. no. 1 Status of a company
(Source: author processing)
To prevent insolvency, it is recommended not treating it as a situation but as a process.
Thus, it is noted the particularly important role of the analysis of relations between performance
of a company and endogenous and exogenous environmental variables (Levratto, 2013).
The possibility of redress an entity in an insolvency state presupposes proposal of a
viable reorganization plan, taking into account the entity's financial analysis and diagnosis, the
confidence of creditors and the causes that led to insolvency state (Danaila, 2013).
In Romania, the opening of insolvency proceedings (citations, convocations, notifications,
communications, judicial judgments, decisions of the insolvency administrator) it is found
from 01.08.2006 in the Insolvency Bulletin, a publication edited by the National Trade Register
Office (NTROR, 2016a).
Thus, according to statistical data, the negative impact of the financial crisis is visible
both through the number of companies became insolvent (NTROR, 2016b), as shown in Fig.
2, and through the number of applications published in the Insolvency Bulletin for procedural
documents issued by courts, insolvency practitioners and authorized persons, as shown in Fig.
3.
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Fig. no. 2 Evolution of the number of companies became insolvent
(Source: National Trade Register Office of Romania)
According to the analysis it is found that most requests for publication in the Insolvency
Bulletin were recorded in 2012-2014. The sad fact is that, of all requests publishing the
percentage of reorganization plans is very low (at the level of 2013, this ratio was 0.08%) which
led to the deletion of a significant large number of companies from the National Office of Trade
Registry. Thus, in the period 2008-2015 were deleted from the Trade Register Office of
Romania a total of 629,070 companies (NTROR, 2016c), most deletions were recorded in 2010
(171,146 radiated companies) and in 2015 (94,374 radiated companies).
At the opening of an insolvency procedure shall be made an analytical report to be
identified the main causes that have generated the situation. Because in very few situations
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insolvency of a company is due to a single cause, the management teams can anticipate
insolvency state taking into account elements such as consumption trends, the evolution of
losses, changes in the indebtedness over real ability to pay, the negative impact of certain
managerial decisions. In the situation where the insolvency is declared without this analysis,
considerably decreases the company chance for recover.
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Fig. no. 2 Evolution of the number of requests for publication in Insolvency Bulletin
(Source: Bulletin Insolvency, Statistics)
The bankruptcy of a company places the debtor and creditors in antagonistic position,
the company wishing maintenance in commercial life and creditors seeking full recovery of the
claim.
In this respect, it is recommended that through the reorganization plan to be identified
relevant and realistic elements related to: total revenue under the judicial reorganization plan,
according with cash-flows calculated; total revenue in case of bankruptcy, consisting most
often out of revenues from sales of assets at liquidation values reduced compared to market
values; current expenditure made under judicial reorganization plan, according with cash-flows
calculated; current expenses of liquidation by selling assets; required cash flow for debts
payment under the judicial reorganization plan; required cash flow for debts payment in case
of bankruptcy; the coverage of debts towards the creditors under judicial reorganization; the
coverage of debts towards the creditors in case of bankruptcy.
4. How can it be prevented insolvability?
According to the Juridical Dictionary, insolvability of a debtor consists in the
impossibility to fulfill its obligations towards its creditors, either from lack of liquidity or lack
of other goods, respectively a situation where the debtor's liabilities it is greater than its assets
(Juridical Dictionary, 2016).
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If the answer at question “Insolvency can be anticipated?” is Yes, then must be identified the
methods and techniques for anticipating this situation. In this sense, economic and financial
analysis is one that is essential and indispensable to any company, both in terms of financial
balance and the prospects for development. Being the basic instrument in the diagnosis and
control of enterprise activity, economic and financial analysis aims to establish causal links
between factors by systemic addressing of the economic and financial phenomena and
processes (Pavaloaia, 2010).
To prevent the insolvency of a company, the management team must consider
the value brought by the use of indicators in an economic and financial analysis, since it enables
evaluation of the performances of past, assess the current financial situation of the company
and obtaining useful insights in predicting future results.
In this respect it is recommended that each company regularly appeal to this operational tool,
respectively to this method of knowledge (Baltes et al, 2013), taking into account:
• economic and financial analysis typology (the moment of development, the
essential characteristics of the phenomenon or process analyzed, the level at which
takes place the phenomenon or process analyzed, evolution of the phenomenon or
process, objective of research);
• the contents of the economic and financial analysis (object of the analysis, factors
influence the phenomenon or process analyzed, decisions and measures for
improvement);
• the qualitative and quantitative methods and techniques of economic and financial
analysis (concordance method, method by difference, combined method,
concomitant variation method, balance method, comparison method division and
decomposition method, grouping method, generalization and evaluation method,
chain substitutions method, matrix calculation method, correlation method,
operational research);
• the basic issue of the company's activity (analysis of production activity, trading
activity analysis, fixed asset management analysis, material resources management
analysis, analysis of human resource management, analysis of expenditure and
income financial performance analysis, analysis of financial position financial
equilibrium analysis, cash flow analysis, equity capital analysis, risk analysis).
Without claiming an exhaustive approach, we believe that the insolvency of a company
can be prevented if we analyze: self-financing capacity of the company (patrimonial solvency
ratio); the company's financial independence (financial autonomy rate); the proportion of total
debt financing of the company based on equity capital (overall indebtedness); the contribution
of the company's assets to its total debt financing (overall solvency ratio); short-term financial
equilibrium (current liquidity ratio); the ability of current assets of the company to honor
outstanding liabilities in the short term (immediate liquidity ratio); society's ability to honor its
short-term obligations on cash and cash equivalents and on short term financial investments
(actual liquidity ratio); the contribution of assets to get the results (economic rate of return);
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efficiency of use the capital invested by shareholders (financial rate of return); the total resource
consumption (rate of overall profitability); using performance of capital employed in the
business (the ratio of equity capital and social capital); the effectiveness of the company's
equity capital to realization of profits (the ratio of profit to equity capital).
Along with the analysis of these indicators and application of the classical models based
on method of scoring (Altman model, Conan-Holder model, Loeb and Partier model, and so
on), for analyzing the bankruptcy risk are noteworthy recent research from specialized
literature, such as: the link between productivity, company strategy and the risk of bankruptcy
(Bryan, Dinesh Fernando and Tripathy, 2013); the contribution of accounting conservatism to
reducing the risk of bankruptcy (Biddle, Kim, Ma and Song, 2015); applicability of fuzzy
SWOT analysis for bankruptcy risk management (Zakharova, 2013); using multiple criteria
decision-making in evaluating clustering algorithms in the analysis of financial risk (Kou,
Peng, and Wang, 2014); the spline functions role in the relationship between bankruptcy risk,
leverage effect, the earnings and liquidity (Giordani, Jacobson, von Schedvin and Villani,
2014).
5. Insolvency Practice at EU Member States
Whereas most countries were faced with insolvency issues, Doing Business provides a
database with information on best practices in insolvency so that each government to be able
to find solutions to improve regulation in this area. According to data collected and centralized
in June 2015 for 189 jurisdictions, Romania held the position 46 in terms of resolving
insolvency (Doing Business, 2015).
Although at EU level there is a common framework for insolvency proceedings, which
establishes common rules on legal regulation and competences for insolvency proceedings
(European Commission, 2016), in practice there are both similarities and differences (Doing
Business, 2015), namely:
• in all EU Member States, the procedures available to a debtor to start insolvency
proceedings are both liquidation and reorganization;
• while in Austria, Belgium, Bulgaria, Estonia, Greece, Hungary, Latvia, Lithuania,
Luxembourg, Malta, Netherlands and Slovenia, a creditor may request the debtor's
insolvency only for liquidation in other Member States, a creditor may request the
debtor's insolvency, both for liquidation and reorganization;
• in most EU Member States, the insolvency framework allow the continuation of
contracts supplying essential goods and services to the debtor, with the exception
of Luxembourg, Malta and United Kingdom;
• the insolvency framework allow the rejection by the debtor of overly burdensome
contracts to most EU Member States, except Luxembourg and Malta;
• only in Latvia, the insolvency framework does not allow avoidance of preferential
transactions;
• the insolvency framework does no allow avoidance of undervalued transactions in
Cyprus and Ireland;
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•

in most EU Member States, the insolvency framework provide for the possibility of
the debtor obtaining credit after commencement of insolvency proceedings, except
Bulgaria, Croatia, Lithuania, Malta and Slovak Republic;
• if in Bulgaria, Cyprus, Finland, Hungary, Ireland, Latvia, Lithuania, Luxembourg,
Poland and Romania all creditorsvote on the proposed reorganization plan, in
Austria, Belgium, Croatia, Czech Republic, Denmark, Estonia, France, Germany,
Greece, Italy, Netherlands, Portugal, Slovak Republic, Sweden and United
Kingdom only creditors whose rights are affected by the proposed plancan vote on
the proposed reorganization plan;
• in Bulgaria, Croatia, Cyprus, Czech Republic, Finland, Germany, Greece, Italy,
Latvia, Poland, Portugal, Romania, Slovak Republic and Sloveniathe insolvency
framework require that dissenting creditors in reorganization receive at least as
much as what they would obtain in a liquidation;
• in Bulgaria, Croatia, Cyprus, Czech Republic, Estonia, Finland, Germany, Greece,
Ireland, Italy, Latvia, Poland, Portugal, Romania, Slovak Republic and Spain the
creditors are divided into classes for the purposes of voting on the reorganization
plan, so each class vote separately and creditors in the same class are treated equally;
• for selection or appointment of the insolvency representative, inBulgaria, Croatia,
Cyprus, Czech Republic, Denmark, Estonia, Finland, Germany, Italy, Latvia, Malta,
Portugal, Romania, Slovak Republic and United Kingdomthe insolvency
framework require approval by the creditors;
• only inAustria, Bulgaria, Estonia, Germany, Portugal and SlovakRepublicthe
insolvency framework require approval by the creditors for sale of substantial assets
of the debtor;
• in most EU Member States, the insolvency framework does no provide that a
creditor has the right to request information from the insolvency representative,
exceptBelgium, Bulgaria, Cyprus, Estonia, Finland, Netherlands and Sweden;
• in all EU Member Statesthe insolvency framework provide that a creditor has the
right to object to decisions accepting or rejecting creditors' claims.
6. Conclusions
If insolvency, defined as insufficiency of funds to pay chargeable debts, it refers to
debtor's subjective way for the characterization of his economic status, termination of payments
is the objective expression of the state of insolvency (Stefan, 2011). Thus, it requires the
existence of a legal framework on insolvency proceedings clearly and concisely, in order to be
a tool equidistant between the insolvent debtor and its creditors, designed to give the best
solution for state of insolvency, and from the perspective of the debtor, to succeed its
rehabilitation and his return to normal activity.
Since bankruptcy is not a brutal phenomenon, but a result of a progressive deterioration
of the financial situation of the company, the risk of insolvency may be predictable, provided
that are properly used the methods and tools of economic and financial analysis.
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We believe that, through the aspects presented in this article, is highlighted once again
that insolvency should not be confused with insolvability, but the insolvability treatment
without earnestness could lead to insolvency, sometimes without the possibility of recovery.
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